U.S. Department of Labor Office of Administrative Law Judges
50 Fremont Street
Suite 2100
San Francisco, CA 94105

(415) 744-6577
(415) 744-6569 (FAX)

Issue date: 02Jul2001
CASE m: 2000-LHC-002515
2000-LHC-002516
2000-LHC-002517
OWCP m: 18-062916
18-073161
18-073253
In the Matter of:

John Rancic,
Claimant,

VS.

Matson Terminds, Inc.,

Employer,

and

Commercia Insurance Service,
Third Party Adminigrator.

Patrick Muldoon, Esg., for Claimant
James Aleccia, Esg., for Employer and Carrier
John Nangle, Esg., Asso. Regiona Solicitor, for District Director, OWCP

Before: William Dorsey
Adminigrative Law Judge

—DECISION AND ORDER GRANTING BENEFITS —

John Rancic, who is 67 years old, has worked as amarine clerk in the Long Beach and Los Angeles
harbors from 1963 through May 10, 1999. This case is a consolidation of three clams he filed under



the Longshore and Harbor Workers Compensation Act, as amended, codified at 33 U.S.C. 88 901-
950 (the “Act”), againg Matson Terminds, Inc., a permissibly sdf-insured employer, and Commercid
Insurance Service, the employer’ s Third Party Administrator (“Employer”). After July of
1999, the Mason Terminas facility in the Long Beach, Cdifornia area became part of SSA Terminds,
Inc. Employer controverted the recommendation of the Office of Workers Compensation Programsin
the memorandum issued following the informa conference of May 19, 2000 (EX 4 a 15). The Notice
of Caendar Cdl entered on August 9, 2000, required certain filings by dl parties before the fina
hearing which was held from December 13-15, 2000, in Long Beach. Claimant and Employer
presented evidence and argument at the find hearing. Claimant’s Exhibits 1-36, 40-47, 49, and 51-53
were admitted into evidence, as were Respondents’ Exhibits 1-25* (Tr. at 117, 121). The parties were
permitted to file post hearing depositions, which included those of James London, M.D., clamant’s
treating orthopedist (CX 55); Geoffrey Miller, M.D., the Employer’s orthopedic expert (EX 26,
including the letter annexed as EX 1); and alay witness Frank A. Scognamillo (CX 54). The record
was closed by an order entered on February 5, 2001. The parties thereafter filed proposed findings of
fact and conclusons of law in hard copy by late March 2001, and filed their proposed decisonsin
electronic format in early April, 2001.

l.
STATEMENT OF THE CASE

This case involves two principa benefit claims, and atangentid third one. Thefirst claim assertsthat on
February 20, 1996, Mr. Rancic was working as a steady supervisory or chief marine clerk for Matson
Terminds, Inc.2 He dipped while out among the lanes of traffic, fell againgt abench, and struck his
right arm, shoulder, neck and head before he fel fully to the pavement (EX 1 at pg.1, 1124). This
caused him injuries, and to experience neck pain, upper back, right shoulder and mid-back pain, as
well as headaches (1bid., 1 25). The tangential claim alegesasmilar dip and fal accident on February
29, 1996, with resulting injuries to the right arm, shoulder, neck and back (EX 1 at 2). The parties
have gtipulated that the February 29, 1996 occurrence did not cause injury, and that it was directly
attributable to the February 20, 1996 accident. The third claim isthe other principa one. It dlegesan
aggravation of the February 1996 injury to his neck and back caused by continuous, repetitive neck
and body movements from hiswork asamarineclerkk (EX 1 a pg. 4, 1124). At thefind hearing, the
parties stipulated that the only specific traumainjury date was February 20, 1996, and thet all

! The following abbreviations are used: Tr. is the transcript of the December 13-15, 2000,
hearing; CX are Clamant’s Exhibits; EX are Employer’ s Exhibits;, Gagnon depo. is the Deposition of
Paul Gagnon; Scognamillo depo. is the deposition of Frank A. Scognamillo; London depo. isthe
depogition of James T. London, M.D.; and Miller depo. is the deposition of Geoffrey Miller, M.D.

Matson is now a part owner of anew entity, SSA Terminds, Inc., which operates the Matson
facility where Mr. Rancic had worked (Gagnon depo. at 113).
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references to an injury date of February 29, 1996, actudly applied to the injury of February 20, 1996,
which led claimant to cease work on May 10, 1999 (Tr. at 4-5).

A. Claimant’s Contentions
Mr. Rancic says that the February 20, 1996, fdl caused apermanent aggravation of pre-existing disc
disease in his cervica spine. Asaresult of his continued work up through May 10, 1999, he aggravated
this pre-existing condition from cumulative traumato the point that he had to leave hiswork. From May
11, 1999, to the present, and continuing indefinitely into the future, he has been totdly disabled from
any gainful employment, including hisusud duties as amarine derk, aswell as from jobs avay from the
waterfront. He seeks an award of future medica care and treatment for the aleged aggravetion injury
culminating on May 10, 1999. He dso seeksinterest on al unpaid benefits, annud adjustments
pursuant to 810 (f) of the Act, and rembursement to the State of Cdliforniafor disability benefits paid
to him by the State' s Employment Devel opment Department in return for the insurance premiums he
had paid for that state-gponsored insurance. Lastly, he seeks an award of attorney’ s feesincurred and
costs expended in prosecuting these clams.

B. Employer’s Contentions
Employer agrees that Clamant sustained a compensable injury arising out of and during the course of
his employment on February 20, 1996, but contends that this fal only resulted in a temporary
exacerbation of his pre-existing, longstanding condition of cervica disc degeneration. Employer argues
that thisincident caused no loss of earning capacity, and therefore, Claimant has no entitlement to
additiond disability benefits for hisinjury.

Employer denies the alegation that Mr. Rancic sustained a cumulative traumainjury to his neck,
culminating on hislast day of employment on May 10, 1999. Evenif | find adeterioration in his neck
condition after February 20, 1996, Employer argues that the deterioration was attributable to the
natural progresson of the pre-existing condition of his cervica spine, a progression which would have
occurred without regard to his employment. Employer maintains that Claimant has been fully capable
of performing his usud and customary job duties as a marine clerk, as he had done for more than three
years dfter his February 20, 1996 injury, and that he is not entitled to additiona disability benefits.

Even if Claimant does have work redtrictions attributable to his employment, Employer saysthat he
could perform the job duties of a marine clerk within those redtrictions. He would have to adhere to
modifications to hisjob, such asthe use of ahand held mirror to view the letters and numbers on the
containers, swivd in hischair rather than turn his head while working, and hold papers up rather than
dlow them to lie on adesk. Employer characterizes these modifications as minor, and asserts they
would not affect his job performance. Employer also believesthat if he could not return to work asa
marine clerk, it has carried its burden of identifying suitable dternative employment available to Mr.
Rancic, in light of his age, education, work experience and physicd redtrictions.



In the event Mr. Rancic is awarded permanent disability benefits, then Employer believesit is entitled to
have its liability for those benefits limited to a period of 104 weeks pursuant to 8 8 (f) of the Act.
Lastly, because Employer contends that Claimant is not entitled to additiona benefits, it has no ligbility
to pay Mr. Rancic’ s attorney’ s fees and codts.

C. Didrict Director’s Contentions
The Didtrict Director did not file the Statement of Pogition and other information required by the pre-
hearing order when due. This could have subjected him to sanctions; the pre-hearing order had
informed him that the sanctions authorized under 29 C.F.R. 88 18.6(d)(2) and 18.29 could include a
limitation on his presentation of evidence. In an effort to obtain afull record on dl issuesinvolved, |
entered a further order in this and other cases on November 17, 2000, which required the Digtrict
Director to serve the materid required by the origina pre-hearing order, including disclosure of his
position on the employer’s gpplication for § 8 (f) rdief, and the evidence he would rely on to support
his pogtion. See Order Requiring Digtrict Director’ s Statement of Position on the Pending Application
for Specid Fund Rdlief entered on November 17, 2000, pg. 3, 1 1 through 4. Hewasinformed in
the closing paragraph that failure to submit a“ substantive and timely” response could result ina
preclusion from submitting evidence or argument at the find hearing to chdlenge the proof offered by
those parties which had complied with the pre-hearing disclosure order. The Digtrict Director filed a
Statement of Position on November 27, 2000, but did not appear or participate in the find hearing, and
submitted no evidence. He contends that if the Employer’s medica expert is correct that claimant can
return to his pre-injury work, no relief is available under § 8 (f). He also opposes Specid Fund reief for
the employer under § 8 (f) on the ground that the contribution requirement (for amateridly and
subgtantialy grester disability resulting from the injury asserted by clamant) has not been satisfied. He
concedesthat 8 8 (f)' s other 2 requirements, that there be a pre-existing disability and that it be
manifest to the employer, are met.  The Didtrict Director’ s response to the November 17" order
temporized, however, Sating that:

“if the respondents are able to perfect their request for Specid Fund liability before the
Office of Adminidrative Law Judges providing sound medica reasoning which supports
amaeridly and subgtantidly greater disability as a combined result of the subject injury
with the pre-exigting disability, we will not oppose a Finding and Order mandating
payments from the Speciad Fund. (Director’s Pre-Hearing Statement of Position at 3)

This pogtion is unhepful, asit merely advises methat if Employer proves entitlement to rdlief, it should
haveit. By failing to take ameaningful position on the specific facts gpplicable to thisclam, and
declining to gppear or participate in ameaningful way a the fina hearing, the Didtrict Director has
waived any right to have its straddling “position” considered or to object to the outcome here. See
generally, Director, Office of Workers Compensation Programs v. Coos Head Lumber &
Plywood Co., 194 F.3d 1032, 1035 (9" Cir. 1999); Nelson v. Sevedoring Services of America,
2000 WL 1133562, 34 BRBS 91, 95-96 (DOL Ben. Rev. Bd. 2000).



.
JOINT STIPULATIONSOF THE PARTIES

The parties (without the participation of the Digrict Director) were able to reach the following
dipulations of fact:

1. The Longshore Act governs this matter;

2. An employer/employee relationship existed as between Mr. Rancic and Employer at dl
relevant times;,

3. Clamant sustained a compensable injury to his neck arisng out of and during the course
of hisemployment on February 20, 1996;

4, Clamant gave timely notice, pursuant to 8 12 of the Act, for each of hisdleged injuries,

5. Claimant filed timely clams, pursuant to § 13, for each of hisaleged injuries;

6. At the time of the February 20, 1996, industrid incident, Mr. Rancic had an average
weekly wage of $2,306.89, with a corresponding compensation rate of $782.44. At thetime of the
dleged May 10, 1999, cumulative traumainjury, he had an average weekly wage of $2,687.94, with a
corresponding compensation rate of $871.76;

7. Employer has provided Mr. Rancic with al reasonable and necessary medicd care and
trestment in atimely manner for the admitted indudtria injury of February 20, 1996;

8. After the February 20, 1996, industrid incident, Mr. Rancic's medica condition
reached a permanent and Sationary status as of May 7, 1997, as stated by his treating physician, James
T. London, M.D., in hisreport dated May 10, 1997. For the alleged cumulative traumainjury of May
10, 1999, his condition had reached a permanent and stationary status as of October 8, 1999, as
opined by Dr. London in his report dated October 12, 1999;

0. Employer timely controverted Claimant’ s entitlement to benefits pursuant to § 14 of the
Act, and thereis no clam for penaties under that portion of the Act.

These stipulations have been admitted into evidence and are binding upon Claimant and Employer, 29
C.F.R. § 18.51; Duncan v. Washington Metropalitan Area Transt Authority, 24 BRBS 133, 135 & n.
2 (DOL Ben. Rev. Bd.1990). While coverage under the Act cannot be conferred by stipulation,
Littrell v. Oregon Shipbuilding Co., 17 BRBS 84, 88 (DOL Ben. Rev. Bd.1985), coverageis present
here. The Sipulations are reasonablein light of the record evidence and | accept them.

[,
ISSUESIN CONTROVERSY

These are the issues presented for resolution:
1 Whether Mr. Rancic suffered compensable cumulative traumainjury to his cervica
spine culminating with hislast day of employment on May 10, 1999;

2. The extent of his disability, if any, arisng from the February 20, 1996, admitted injury
and whether his disability was increased by cumulative trauma a work until May 10, 1999,
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3. Whether Claimant is entitled to medica care and treatment under 8§ 7 of the Act for
trauma culminating when he left work as of May 10, 1999;

4, Whether Employer must reimburse the Employment Devel opment Department of the
State of Cdiforniafor disability insurance benefits that government agency paid to Clamant after March
4, 2000;

5. Whether Claimant is entitled to recover, under 8 14 of the Act, interest on any
disability benefits found to be due and owing after Employer suspended his benefits on March 4, 2000;

6. Whether Clamant is entitled to annud adjustments under 8 10(f) of the Act on any
permanent tota disability award;

7. Whether Claimant is entitled to an award of atorney’s fees and costs under§ 28 of the
Act; and

8. Whether Employer is entitled to8 8(f) relief, if C
lamant is entitled to permanent disability benefits.

V.
FINDINGS OF FACT AND LEGAL CONCLUSIONS

A. Traumatic Injury in 1996.
John Rancic isamember of the Internationa Longshore Warehouse Union, Marine Clerk’s Local 63,
Wilmington, Cdifornia His steady® work as a marine dlerk for Matson Terminas began in 1988, when
he worked there as a gate clerk (Tr. at 174). By 1996, he had become a steady chief supervisor
marine clerk, in charge of marine clerks working in the Matson auto lot and at the gates (Tr. a 174-
75). On February 20, 1996, he was outside the clerk’s office while engaged in his work duties, and
dueto rain, he dipped and fell on wet pavement as he stepped from acurb (Tr. 175). After attempting
to catch himsdf, he extended his arm to brace himsdlf as he fell againgt a bench. He testified | kind of

3 “Steady” work is regular employment by a single maritime employer, without the need to be
sent there daily from the joint dispatch hal operated by the union and the employers: group, the Pecific
Maritime Association. Otherwise, amarine clerk can be sent from the joint dispatch hdl to adifferent
maritime employer every day thereiswork avalable. After a union member has mastered certain job
assgnments to become a“key” employee, has been placed on ajoint promotions list, and has put 18
months to 2 yearsinto the hiring hdl, the decision to hire amarine clerk asa“preferred” or “ steady”
employee is 0ldy the employer’s (Tr. 167). Either the clerk or employer can terminate the
relationship without the need to give any reason (Gagnon depo. pg. 101), but one reason terminations
occur is asteady employee sfailure to meet the employer’s productivity expectations (Tr. 168-69).
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snapped my neck,” as hefel to the ground (ibid.), injuring his neck, shoulders, and arms (Tr. 177). He
reported the incident to his superintendent, Mike Mitchdll, who prepared adip authorizing him to seea
doctor at company expense (Tr. at 175-77; CX1).

Employer argues that Clamant did not origindly mention hitting his head in the fal (Employer’'s
Proposed Findings of Fact at pg. 12, line 13 ff.), but | find Claimant’ s tesimony credible and consistent
with the record as awhole, which shows:

a The Matson accident report prepared on the day of the incident by a Matson supervisor
describes the accident as “did and fell wet pavement, oily base” (CX 1).

b. The Doctor’s First Report of Injury by Dr. Ursich, the treating chiropractor, describes the
incident in ] 17 as “ Petient Sates he dipped on wet pavement” (CX 2), the first objective finding the
treeting chiropractor listed is “[r]educed cervica range of motion with pain a margins...” (ibid. at 1 19),
and the diagnosisis “[ @ cute post traumatic cervicd /thoracic lumbar strain sprain” (ibid. at 9 20). This
focuses on aneck injury, and is consstent with the tesimony &t the fina hearing.

c. Theinitid report of James T. London, M.D., who became the treating orthopedist, is not
entirely clear on the mechanism of thefdl. That examination was not done until April 24, 1996 (CX 9
at 86). It ssemsto focus on the second fall (the one on February 29,1996, which the parties have
dipulated isnot aprimary issue). But Dr. London' sinitid report mentions an “earlier” fdl a work,
which happened about 2 weeks before, at the same spot. | infer that it wasthe fal of February 20,
1996. Dr. London recordsin his report that clamant “ states that at the time of the prior fdl he hit his
head againg hisright am.” (CX 9, a 87). Thisis conggtent with the testimony at the find hearing in so
far asit mentions ahead injury from the fdl, athough it does not say his head hit the bench.

d. Mr. Rancic described the incident as* Slipped on wet pavement, fell against a bench, right
arm, shoulder, neck and head struck pavement” in his clam for compensation (form LS-203) dated
May 21, 1996 (EX 1, 1124). While not written contemporaneoudy with the first fall on February 20,
1996, this May 1996 statement that his head struck the pavement was made early on, and rebuts the
implication that aclam of ahead or neck injury from the fall was fabricated for the fina hearing.

e. Todd H. Lanman, M.D.’s report from October 1996, in the portion on the history of the
injury, quotes Mr. Rancic as stating | “hurt my neck” on February 20, 1996 (CX 5).

f. At his deposition on January 17, 2000 Mr. Rancic again described the February 20, 1996
incident as one where he “fell and hit the bench. And good thing | put my hand up like this, otherwise |
would have broke my jaw...” (EX 18 a 285-286).

Employer adduced no witnesses to the fall, to dispute Clamant’ s version of the event. Claimant’s
descriptions quoted above are not Sated identicaly each time, but they are not contradictory. Mr.
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Rancic has been sufficiently consistent in describing what happened to him for me to accept that he
suffered aneck injury and has had cervicd pain after hitting hishead in afdl at work on February 20,
1996.

B. Early Treatment.
Not long after the fal Mr. Rancic sdected Tim Ursicit, D.C., to be histreating doctor. Dr. Ursich, a
chiropractor, had previoudy treated him (Tr. a 177-78)°. Dr. Ursich diagnosed acute post traumatic
cervica/thoracic lumbar sprainggrains, for which he recommended conservative physica thergpy (CX
2 a 2). Clamant had an MRI scan of the cervica spine on April 5, 1996 (CX 4 at 14-15). His
therapy occurred about 3 times per week for a period of about 3 or 32 months after the injury
(Tr.182, 187). When the Employer later controverted the chiropractic carein April 1997 (EX 4, at
11), Dr. Ursich thought Claimant was capable of continuing to perform his usua and customary pre-
injury job duties (CX 3 at 4).

Employer scheduled an orthopedic evauation for Mr. Rancic by James T. London, M.D., an
orthopedist, on April 24, 1996. Dr. London previoudy had performed a successful shoulder surgery
for him (Tr. at 189-90, 312-13; London depo. at 57)°. Dr. London reviewed the MRI results, from
which he concluded that claimant had sustained a cervica strain as aresult of the work-related accident
on February 20, 1996." Cervica disc disease dso was shown on the MRI which, Dr. London
believed, was aggravated by the fdl, see his report dated May 14, 1996 (CX 9 at 88), athough
Claimant remained cagpable of performing his usua and customary work without restrictions (CX 9 at
89).

After the MRI and Dr. London’s evduation, in August 1996 the chiropractor, Dr. Ursich, suggested a
neurosurgica evduation by Todd H. Lanman, M.D. (CX 3 a 6). The request was not immediaey
approved, so Dr. Ursich renewed the request in October (CX 3 a 5). Dr. Lanman ultimately

“The court reporter rendered the name as Zurzich in the transcript.

® It seems reasonable that Mr. Rancic sought treatment from someone he had seen before.
While Dr. Urdch could find no records of earlier treetment when he looked for them during his
deposition (EX 19 pg. 357-58), thisis not sgnificant to me, for even if Mr. Rancic were wrong on this,
it would not affect my opinion of his credibility. The problem may just aswell be with the ready
access bility of Dr. Ursich’s remote records.

® That surgery was aresection of the distal clavicle at the acromioclavicular joint. It resulted in
work regtrictions of no ladder climbing, no heavy lifting (over 30 pounds), no prolonged overhead
lifting, or overhead work (London depo. at 105). Hiswork as agate clerk was compatible with these
redrictions.

" The February 29, 1996 incident is disregarded by tipulation of the parties.
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examined Clamant, and gave the opinion that cervical surgery would be necessary to relieve the effects
of the industrial injury of February 20, 1996 (CX 5at 16-18). Dr. Lanman aso suggested that, if he
should not eect to have surgery, he should consider cervica epidura steroid injections (Tr. 198). No
other surgeon has suggested surgery for Mr. Rancic’s condition, and he does not seek authorization for
surgery in this case.

Following Dr. London’sinitid examination, Mr. Rancic requested that he be trested by Dr. London,
who once again became Mr. Rancic’ s treating physician. Examinations and eva uations continued
through the remainder of 1996; Dr. London followed him, prescribed medications and gave
prescriptions for physicd therapy done at Palos Verdes Rehabilitation Clinic beginning on April 29,
1996 through May 16 (Tr. 190; CX 40 at 512-566). When he first presented at Palos Verdesin late
April 1996 he exhibited guarded posture, with an inability to fully retract his head or turn his neck (CX
40 at 549). He aso continued to receive chiropractic trestment from Dr. Ursich through November
1996 (CX 3 at 3) and again from February through July, 1997 (Tr. 203), a times seeing Dr. Ursich and
Pdos Verdes Rehabilitation Clinic on different daysin the same month to control the pain in his neck and
upper arms so he could keep working (id. at 203-04, 208). Claimant subsequently received a Notice of
Controversion filed by the Employer in April 1997, chalenging further chiropractic care (EX 4 a 11,
CX 15 at 95). He dso saw another chiropractor for trestment, Scott Sanders, D.C., from early
September 1997 through December of that year (CX 41). He returned to Palos Verdes Rehabilitation
Clinic for therapy in February 1998 (CX 40 at 543) through mid-July 1998 (id. at 529) on orders from
Dr. London (CX 9 at 67, 73); from June 1999 to August 12, 1999 (CX 40 at 519 to 524) on orders
from Dr. London (CX 9 at 59, 61); and from May 1, 2000 through June 7, 2000 (CX 40 at 513 to
515) on ordersfrom Dr. London (CX 9 at 39). He aso was engaged in a home exercise program and
did cervicd traction a home (CX 40). Claimant found that physical thergpy trestments and pain
medications allowed him to continue to work (Tr. 190-192)8. Hewasin physica therapy regularly
from the period from hisfal until he left work (London depo. a 51).

C. Exertional and Non-Exertional Requirements of the Job of a Marine Gate Clerk.
After thefdl, Mr. Rancic continued to perform his usud job duties as a chief supervisor marine clerk
without time lost from work (Tr. 180-81). As chief supervisor, Mr. Rancic would arrive at the
workplace at 6:30 am. to ready the printers and computers for the gate clerks who would arrive a
8:000 am. He assigned them to gate booths and asssted them with the Matson procedures for
working with the two computers in each booth, and instructed them on how to survey the containers
that went into the yard for damage. Any damage would be recorded on asurvey dip. The survey
which clerks were taught to perform were not cursory ones, but required the clerk to walk from the
front of the container and go around, bending the clerk’ s body and neck to do the inspection of the
whole exterior of the container (Tr. 206). Asthe chief supervisor, Mr. Rancic was aways available by

8 According to hilling records he continued thergpy a Palos Verdes Rehabilitation Clinic until
June 2000 (well after he ceased work) (CX 40 at 561).
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apager or cdl phone® to ded with problems which arose in the course of the day. This was stressful,
and as his pain worsened over time, Mr. Rancic decided to give up the supervisory duties and return to
the job of a gate clerk in December of 1996, in the hope that the reduction in duties and related stress
would reduce his pain (Tr.192-93, 207).

From December of 1996, Mr. Rancic returned to the job of a gate clerk, without reduction in his
earnings (Tr. 285). In the booth as an incoming gate clerk at Matson, Mr. Rancic was the first contact
the terminal had with the truckers entering the yard to drop off loaded or empty containers, or to pick
up containers out of the Matson freight yard. The Matson gate booths were elevated so that he would
be at eye levd with the trucker, and were designed so that he would work 2 lanes of traffic, with
windows on both sides so he could ded with truckers entering the yard by lanes on each sde of his
booth. Booths contained 2 work stations, one for each side (including 2 computers) (Tr. 40-41). One
traffic lane had a scale to weigh the truck and its container, the other did not (Scognamillo depo. at 20).
There also was a door at the end of the booth. By aternating work on each side, he would keep both
lanes of trucks flowing, athough more trucks enter on the scale side (Scognamillo depo at 28).

Asatruck pulled up, he scanned the bar code on the gate pass the driver presented. This brought up
information about the container’ s load and freight conditions, the destination ports, the vessdls, shipping
lines, commodity information or any hazards presented by the contents (Gagnon depo. pg. 39). He
aso would survey the container and chassis for damage, input the container number and the chassis
number of the truck into the computer, and change screens to go to the booking screen for the
gpplicable booking number, create and print an interchange equipment release form and hand it to the
driver through the window (Tr. 37, 40). If the trucker was driving abob tall truck (one pulling no
chasss and therefore not |oaded with a container), he would direct the driver to the location of the
chasss and container to be picked up. If the truck was bringing aloaded container into the Matson lot,
he would record the net weight of the load, and he would aso place a magnet on the container to help
with itsidentification once in the lot, usng atool to affix the magnet (Tr. 44-47, 52; Gagnon depo. at 52
), verify the numbers on the sedl set on the load at the back of the truck, and check placards (Tr. 45-
47). If it was arefrigerated container, he would check and record the temperature of the container (Tr.
53). If the container was empty, he would have the driver open its doors so he could inspect theinsde
of the container (Tr. 37). The interaction would average between 3 to 8 minutes per vehicle (Tr. 53).
Sometimes truckers came to the wrong terminal, the bookings would be full, or the trucker had some
other problem, and he would use the telephone in the booth to find out where the trucker should go or
what he should do (Tr. 54).

After hefinished with atrucker in hisfirgt lane, as he moved to work with the driver occupying the
second lane, anew truck would pull up in thefirgt lane, and wait for him. On one sde of a booth (the
scae sde), the gate clerk was on the same side as the truck driver, and their interaction was direct.

® The exact type of communication device was not clear to me.
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When working the other side of the booth, the interaction had to take place across the passenger sde
of the truck, requiring Mr. Rancic to extend his neck (i.e., to raise his chin) and to extend his upper
extremities to handle the trucker’ s paperwork. He adso would have to get out of the chair and reach out
about 3 %2 feet (Tr. 41). In many of those cases, the trucker would exit histruck as Mr. Rancic
worked with the driver in the scale lane, and would enter the back of the booth to conduct his
transaction (Gagnon depo. at 53). Gate clerks sometimes referred to this door at the booth’s back as
the “third window” (Tr. 216). Whenever atrucker entered the booth this way, most of that interaction
involved latera rotation of the head, as the monitor and keyboard Mr. Rancic worked with would be
perpendicular to the position of the trucker at the end of the booth. After atrucker drove off and had
entered the yard, if he could not locate the container he was to pick up, he would return on foot to the
booth for assistance, so there could be one driver a the scale sde window and two drivers (or more)
ingde the booth, competing for atention (Scognamillo depo. at 12).

Occasiondly (perhaps 5 time a shift), he had to exit the booth to ingpect cargo which wasnot in a
container, but banded, strapped down or chained to a“flat rack.” Hefelt the Strapping to verify that
the cargo was tightly restrained, and measured it for length, width and height, which the vessdl cargo
planner needed to know (Scognamillo depo. at 38-41). Thisinformation was then entered into the data
base using the keyboard.

The Los Angeles/ Long Beach harbor isthe 3 largest container port in the world (Tr. 59). To get
some idea of the pace of the work, given the schedule of ship arrivals and sailings, the incoming traffic
at Matson’s gate would be lighter on Mondays and Wednesdays, heavier on Tuesday and Thursday,
and heaviest on Fridays (Gagnon depo. at 58). As many as 270 trucks pass a booth during the course
of awork day at Matson's gate (Tr. 49; see generaly Gagnon depo. at 105). Thiswork pace meant
there was a congtant need to flex and extend the neck, to rotate the neck lateraly and to extend the
upper extremities to work at the gate (Tr. 214-219).

The job is performed somewhat differently at Matson since mid-October 2000, as compared to when
Mr. Rancic last worked there in May 1999. Matson installed video camerasin the clerk’ s booths
(Gagnon depo. at 98). Thiswas done to assist the gate clerk is seeing the rear of the container to read
chassis and container numbers (Gagnon depo. at 93-4), and to reduce the need to exit the booth. | do
not believe that the ingtallation of video cameras at Matson’'s gates, remotely controlled by the clerk in
the booth by atype of control box, and capable of zoom focus, would significantly reduce the
frequency of cervical flexion, extenson or laterd rotation. Neither would it significantly reduce
extension of the upper extremitiesin dealing with truckers. 1t would not reduce the need to exit the
booth to inspect, test and measure flat racks. It should reduce the need to exit the booth to read
container numbers and to survey the chasss/containers for damage, however. | flatly rgect as
unredigtic the idea that with the new equipment, a gate clerk could essentidly hold his or her head ill,
rase papersto eye level to avoid looking down onto the desk, adjust the camera angles and foca
length by the hand contrals, and merely shift hisor her eyes or swived in the chair rather than move his
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or her head to do thejob.1®  Anyone doing that job would constantly move his or her head (extending
and flexing the neck) to speak to the trucker, view the paperwork, see the video monitor and use the
keyboard. One would dso move the head from Sdeto Sdein laterd rotation to interact with the
truckers driving up to either sde of the booth or entering from the “third window” at the back.

This description of the job duties and exertiond activities of maritime gate clerks at Matson's gates
would aso gpply generdly to the work marine gate clerks perform at the other maritime employersin
the Los Angles/Long Beach area. The gate clerks al work under a master contract with the employers
which comprise the Pacific Maritime Association (see also Tr. 40-47, 480).  All employers do not
have identica facilities, however. Mr. Rancic is no longer a steady employee at Matson, so if he were
to return to work as a gate clerk, there is no reason to believe that he would regularly work at
Matson' s facility now operated by SSA Terminds. It ismore likely that he would be sent to any of the
maritime employers of gate clerks. The unionized marine gate clerks are sent out of the joint
employer/union dispatch hdl as the combination of employers need for them dictates and their union
seniority permits, see fn. 3 above.

Neither isit clear to me that this same remote control video system, now found at Matsorn/SSA
Terminds, isavalable to clerks at any other maritime employers. There was testimony that some other
employers have remote cameras, but it was not specific about their systems. The bulk of the testimony
focused on the system now ingtdled at Matsorn/SSA Terminds. Asit was unconvincing that Matson's
st up would diminate or nearly diminate extension, flexion and laterd rotation of the neck, the idea that
aclerk could work at the other employers and avoid these movementsis quite thin and even less
convincing. There was some post-hearing testimony from Mr. Scognamillo about which employers use
cameras, but it was generd, and not based on recent experience in working for those employers. Mr.
Scognamillo had been a steady employee at Matson/SSA Terminas for 8 years as of the time of his
post-hearing testimony (Scognamillo depo. at 84).

Thus, physicd activity required of amarine gate derk involves obtaining written and ora information
from truckers on both sides of the gate booth, reaching to recelve and return paperwork to them,
recording weights of containers, checking for and recording hazardous cargo, examining and measuring
flat rack loads, dedling with truckers who enter into the gate booth, entering information into the
computer by the keyboard, and reaching up and out to attach magnets to the rear of containers entering
theyard. These activities require not only repetitive but virtualy continuous use of the neck in flexion
and extension, as well asrotation, reptitive use of the upper extremities, and commonly working at a
pace which leaves the gate clerk under stress (Tr. 215-219).

10 Dr. London is familiar with marine clerk positions, and thought that kesping the head in a
fixed plane would require atremendous amount of eye movement, and if claimant were to be deding
with trucks on each side of the booth, this was impractical (London depo. at 33-4, 42, 97-9).
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The idea that extension of the head and neck (i.e., upward gaze) by a gate clerk could be sgnificantly
reduced by the use of a hand held mirror or amirror on astick to obtain container numbersfailsto
persuade me. This has not been used dsewhere, according to the testimony of the current President
and Business Agent of the Internationa Longshore Warehouse Union, Loca 63, Tom Warren. It is not
practicd (Tr. 142), asthe letters or numbers on the container will appear backwardsin the mirror,
rasing the likdihood of errors in the information recorded that way. The termina general manager did
not think that the use of a hand held mirror would be practicd (Gagnon depo. at 68, 98), nor did the
actua gate clerk who had been photographed in hiswork by the employer, who testified by deposition
after the final hearing (Scognamillo depo. at. 37, 63). Representatives of labor and management and a
Matson gate clerk uniformly do not regard the use of amirror as a viable accommodation in the work
environment a Matsor/SSA Terminas. The witness who advocated this was the vocationa expert,
Mr. Johnson. When weighed againg the testimony from these witnesses who are experienced in or
familiar with the work, Mr. Johnson’s testimony is not persuasive on this point. Under the normad
circumstances for performing the duties of a gate clerk in a booth with avideo camera, such asingalled
a the Matsorn/SSA facility now, the use of such amirror would be diminated (Tr. 142; Scognamillo
depo. a 38). Neither do | find in this record enough evidence about the specific physicd facilities at
the other maritime employers of gate clerks in the Los Angdes/Long Beach area to make a meaningful
evaudion of the feashility of usng amirror, in the manner suggested, a those terminds. | find thet the
use of amirror is not an accommodation which would permit a person with Mr. Rancic’ s limitationsin
cervica extenson to perform the work of a gate clerk.

D. Claimant’s Cumulative Trauma Injury and Treatment.
Before taking Claimant off work in May 1999, Dr. London twice had expressed the opinion that
Clamant had reached maximum medica improvement,** and was capable of performing his usud and
customary work without the need for work restrictions (EX 10 at 105, 107). The repeated, frequent
flexion and extension of the neck and of the upper extremities did worsen the pain symptomsin Mr.
Rancic’s neck and shoulders (Tr. 209). Over time his symptoms increased, even with the various types
of therapy he was involved in, so that his symptoms of pain and headaches intensified over the course
of aday, and were more worse later in the work week than at its beginning (Tr. 219). These
symptoms were present before the examination by Dr. London on May 12, 1999. On Monday, May
10, 1999, Mr. Rancic had such severe symptoms that on his mid-morning bresk he called Dr.
London’s office for an gppointment, which was not available immediately. He did not work on
Tuesday May 11; he was able to get an gppointment on May 12, 1999. His pain had increased by then
to the point that it was no longer tolerable for him to work (Tr. 220, 223).

During Dr. London’s examination on May 12, 1999, Mr. Rancic complained of increased painin his
neck over the previous two days. The doctor recorded complaints of increased neck pain associated

11n Cdiforniaworkers compensation jargon, this is expressed as being “permanent and
dationary”.

-13-



with movement of the neck, and associated severe neck stiffness aggravated by repesated latera
rotation and extension a work (CX 9 at 68). During his physica examination Dr. London found that
Clamant had limitations in the range of motion of hisneck. He could rotate the heed |aterdly to the
right 45 degrees of anormal 90 degrees and to the left 25 to 30 degrees of the normal 90 degrees; his
lateral bend (i.e., ear to shoulder) was 30 degrees on the right of anormal 35 degrees and 0 degrees
on the left. His head extension (chin up, head tilted back) was 10 to 15 degrees of the norma 35
degrees. For thefirgt time after the February 20, 1996 indugtrid fdl, following his May 12, 1999
examination of Clamant, Dr. London placed Claimant on temporary tota disability (CX 9 at 69). On
June 8, 1999, Employer began to pay temporary total disability benefits without aformal award (LS
206; EX 3a 9; CX 16 at 96). Mr. Rancic'slast day of employment was on May 10, 1999 (EX 14 a
153).

Shortly after he left work, Dr. London ordered a second MRI scan of Claimant’s cervica spine, which
was done on May 27, 1999 (CX 9 at 62-63). It confirmed degenerative disc disease of the cervica
pine at the C4-5, C5-6 and C6-7 levels, with flattening of the durd sac at each leve, particularly at
C4-5 (Ibid.).

After that second MRI, Dr. London referred him to two additiona physicians, N.A. Nabavi'2, M.D.
(CX 6 at 19-21), and Kamran Ghadimi®, M.D., (CX 7; Tr. 230). Thereport of Dr. Nabavi in July
1999(CX 6) shows that after the doctor’s physical examination and review of the MR film of May 27,
1999, he believed that claimant had osteoarthritis and degenerative disc disease at multiple cervica
levels, and he recommended that if symptoms continued, epidurad injections should be consdered, with
arepeat MRI within ayear. Those epidura injections were done by Dr. Ghadimi beginning in
September 1999 at . Peter’ s Hospitd. Dr. Ghadimi administered steroid injections into clamant’s
neck (Tr. 230, CX 7) in three separate epiderma injection procedures approximately two weeks apart
(Tr. 232). This trestment was essentidly that which had been suggested by the neurosurgeon, Dr.
Lanman, in October 1996. Between the second and third injections, he was seen by Dr. London.
Claimant exhibited limited range of mation in al planes when he was examined, with pain a the
extremes of |eft laterd rotation and left latera bend (CX 9 at 51).

When Dr. London examined Claimant on October 8, 1999, he thought that Claimant’ s condition had
once again reached maximum medica improvement. Dr. London repested his view that Mr. Rancic
had pre-exigting, longstanding cervicd disc degeneration at multiple levels, a condition which was
aggravated as aresult of the February 20, 1996 fal (CX 9 at 49). Dr. London stated specific work
regrictions. He believed that Claimant was unable to perform work which involved prolonged forward
flexion or repetitive laterd rotation of the neck, overhead work, or work involving heavy lifting or
carrying, or forceful pushing or pulling with the upper extremities (CX 9 a 49). Thiswas dueto disc

12 This name is rendered in the transcript as Nabobbie (Tr. 230).
13 This name is rendered in the transcript as Godemy ( e.g., Tr. 230, ff.)
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disease and arthritis, to spind cand and foramind stenos's and to the combination of levels of the
cervica spine involved (London depo. at 99). The condition was not amenable to surgical correction
(id. at 52, 101).

Dr. London later referred claimant to aneurologist in April 2000, Mgjid Molaie* M.D. (CX 8 at 28-
29), after symptoms of lightheadedness developed in March 2000. The history taken by Dr. Molaie
records Claimant’ s continuing use of Vioxx and Darvocet for headaches, and that he had been disabled
by a neck injury for the previous nine months. On examining Claimant, Dr. Molaiefound that
Clamant’s neck was moderately iff in al directions; the doctor saw moderate spasms of the cervica
paraspind muscles, and Clamant exhibited symptoms consistent with benign positiond vertigo. This
neurologist diagnosed cervica paraspind myofascid spasms related tocervicd cand stenosis and
moderately severe cervicd radiculopathy at multiple levels.

Physica thergpy continued through June 2000, see note 8, above. In the period he was off work,
employer secured surveillance videos of Mr. Rancic. They mostly show him during early morning
walks for exercise, sometimes wearing acervicd collar, other times not. One video shows him
atending ahorse track one day. The videos reved nothing that | can see which isinconsigtent with his
testimony about his ahilities, asthey relate to the job duties of a marine gate clerk. No doctor viewed
the videos and expressed an opinion that they showed actions inconsistent with the symptoms Mr.
Rancic damed.

E. Examinations and Evaluations Performed on Behalf of Employer.
Before the examination by Dr. Molaie, adefense medical examination was scheduled with Geoffrey
Miller, M.D. on January 26, 2000. Dr. Miller acknowledges clamant’sinjury of February 20, 1996 in
his narrative medica report dated March 9, 2000 ( EX 7). He spent %2 hour interviewing and
examining Mr. Rancic (id. a 78, n. 1). Dr. Miller recorded that Claimant complained of low grade
pain and neck iffness, with limitation of motion in cervica rotation to 25% to 50 % of normd, and
posterior occipital headaches every 310 4 days (id.). He reviewed and summarized the medical
information in the file, and ultimately concluded that the fal “mogt likely did aggravate his cervicd spine
disease, and that the cervica spine disease was problematic during the performance of his duties” (EX
7 a 88). Dr. Miller reviewed the MRIs, and confirmed advanced degenerative changes, which in his
opinion did not show alesion likely to be amenable to surgery. His dominant impression of the caseis
well summarized in the following passage of hisreport:

[Clamant] has retired and he has done so with resdua neck symptoms, but not with
sufficient disability to preclude his employment, based upon three years of follow-up
which never showed substantid disability and a sudden deterioration prompted
temporary disability not weeks after the incident, not months after the incident, but

1 This nameis rendered in the transcript as Mulhay ( Tr. 233).
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years after the incident after which the patient never made an effort to return to usud
duties. | believe thisto be quite clearly a Stuation where the patient was ready to retire,
rather than truly disabled from this injury, even though | dearly agree with dl the
doctors that there are symptoms remaining. (EX 7 at 89)

Dr. Miller believed the Claimant had work regtrictions, but did not specify them, as Dr. London had.
Rather he took afunctiond approach, and found that “the restrictions he [Claimant] has are congenid
with the occupation he was performing, so no additiona redtrictions are necessary” (EX 7 a 94).
Nonetheless, he concluded that Claimant did have a pre-existing spine disorder, and that his* current
disability is materidly and substantidly greater than what would otherwise be present with the February
20, 1996 incident, standing done.” (emphasis deleted) (ibid.at 9 6).

Employer discontinued payment of disability compensation benefits based on that report, retroactive to
March 3, 2000 (EX 4 a 12; CX 20 at 101). A Notice of Controversion of Right to Compensation
was filed by Employer on March 20, 2000 (EX 4). Employer aso controverted the recommendation
of the Office of Workers Compensation Programs in the memorandum issued following the informal
conference of May 19, 2000 (EX 4 at 15).

Dr. Miller examined Clamant again in March 2000 (EX 1 to Miller depo.). The results of the physicd
examination were essentidly the same, and his conclusions did not change (id. at 3.)

After Dr. Mola€ s report was done, Employer had Claimant examined by a neurologist too. Ronad D.
Farran, M.D. examined Claimant shortly before the fina hearing (EX 8). That evauation is not one
which has figured prominently in the opinions expressed by any of the testifying physicians. On his
examination, Dr. Farran found no “sgnificant” gpasm in Claimant’s neck, but his languageis unclear on
whether he saw any spasm at dl. Hedid find tendernessin Claimant’ s neck between the C2-3 and
C3-4levds. Cervicd range of mation in flexion, extenson, and laterd rotation were dl limited, but he
characterized those limits as “ dight” (EX 8 at 101c). The medica records he had for review for some
reason failed to include the report of the other neurologist, Dr. Molaie. | would expect that a neurologist
would be given the reports of other examining neurologists. This sgnificant gap in Dr. Farran's
knowledge of Clamant’s condition limits the vaue of his opinion. His impresson was that Claimant had
chronic neck strain from the February 20, 1996 fdl, which had become permanent and stationary by
December 29, 1996, with flare-ups in 1998 and 1999; episodic dizziness, occipita headaches, and
pre-existing, non-industriad degenerative cervical spondylosis. The job description he relies on for the
work of a marine gate clerk, found in the portion of his report headed “ Employment History,” comes
from Employer’ s vocationd expert, Mr. Johnson. Dr. Farran concludes from his examination and
medical records review that Claimant could do his past work as a gate clerk, and could also perform
unspecified jobs avay from the waterfront. The failure of the report to identify those other jobs
subgtantidly limits the usefulness of his opinion on the vocationd issue, as does his reliance on the job
description prepared by Mr. Johnson, which is discussed in detail below.
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F. The Treating and Examining Doctors Opinions.
After Dr. Miller’ sfirgt examination report camein, Mr. Rancic continued to see Dr. London, who
examined him again on April 24, 2000. Mr. Rancic then had good forward cervicd flexion, but his
extension was only 5 degrees, and latera rotation was 40 degrees bilateraly (CX 9 a 38). Cervicd
motion was alittle worse a June and July 2000 examinations, with tendernessin the mid-cervica ares,
and pain a the extremes of al ranges of motion (id. at 34, 36). When Dr. London saw him on October
23, 2000, the doctor recorded marked redtriction in active motion in the cervical spine with very limited
extension of about 5 degrees and |eft latera bend also limited to about 5 degrees, plus tenderness, and
pain on crepitation (grinding) of the neck (CX 7 at 30). Theselimitationsin cervica range of motion
observed by Dr. London are consstent with the neck stiffness and moderate paraspind cervica muscle
gpasm observed by Dr. Molaie during his April 2000 examinétion.

1. Dr. Rothman
Steven Rothman, M.D., aboard certified neuroradiologist with specia expertise in reading MRI scans
of the spine, was retained by Employer to review and compare the two MRI scans. The scans were
performed on different machines, and utilized different techniques. While not identica, he found that the
condition of Clamant’s cervica spine in each scan was “remarkably smilar” (Tr. & 625). He atributes
any changesin the condition of the cervica spine shown on the two scansto the natura aging process
(Tr. 619, 626). He does not see evidence of trauma— either work trauma or any other kind of trauma
(EX 9at 102).

2. Dr. London.
Dr. London testified by post-hearing deposition™ that daimant suffersfrom a pre-existing cervicd disc
disease, including pre-exigting cervica arthritis which was aggravated by Claimant’s indudtrid fal on
February 20, 1996 and his continuing work activities as a gate clerk (London depo. at 10, 54). In his
interaction with Mr. Rancic, Claimant has been a credible reporter of complaints, and the doctor does
not believe Clamant exaggerates his symptoms (id. at 59-60, 70-71, 91). The MRI scans show
multiple level disc disease at C3-4, C4-5 and C5-6, worst at the C4-5 level wherethereisdisc
protrusion to the left, and bone spurs, plus narrowing of the spind cand. Reading these scans, Dr.
London was impressed by the combination of disc disease, arthritis, spind cand and neuroforamina
genoss, and the number of levels of the cervicd spineinvolved (id. a 99). He found Mr. Rancic
incgpable of returning to his usuad and customary work as amarine gate clerk (id. at 14-15, 42, 99),
based, in part, on his findings that Mr. Rancic has continued to have consstent aching pain in his neck,
pain which isintermittently sharp to severe and worse with efforts to rotate the neck to either side,
extend the neck or to lean his head to the left. These limitations of motion of the neck in latera rotation,
laterdl bend and in extension are symptoms consistent with arthritis (id. at 90-91). The Claimant now
aso experiences dizziness with his neck extended to the left and a grinding sensation (crepitus) during
neck movement (id. at 14-15). Clamant’s condition has not improved since his last day of employment

15 Dr. London’ s deposition was taken post-hearing, on January 18, 2001 (CX 47).
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on May 10, 1999. The basesfor the work restrictions assigned are the increasing degree of Clamant’s
neck pain, and the redtriction in movement of the neck substantidly in dl directions (id. at 17-18, 52).

Dr. London confirmed in aletter to Claimant’s counsel of October 27, 2000 (CX 9, a 32-33) that he
reviewed Dr. Steven Rothman's September 28, 2000 report to Employer (EX 9 a 102) on the two
MRI scans of April 5, 1996 and May 27, 1999. Dr. London disagreed with the conclusions stated
there. He believesthat Mr. Rancic's pre-existing cervica disc disease was aggravated by a specific
injury on February 20, 1996, and that Mr. Rancic’ s work after the February 20, 1996 accident caused
him increased pain from those work activities which required him to rotate and extend his neck. The
specific work incident on February 20, 1996 and the work after February 20, 1996, aggravated and
worsened the pre-exigting condition, causing it to be more symptomatic and disabling (id. at 33). He
rejected at his deposition the idea that a person could do the work of a gate clerk by working at a
desk, maintaining the head sraight forward, and looking down with the eyes without flexing neck
(London depo. at 98-99).

3. Dr. Miller.
The deposition of Geoffrey Miller, M.D. was conducted post-hearing by employer, on January 23,
2001. Dr. Miller finds no cumulative traumainjury. He bases his conclusion on the lack of any
sgnificant change in clamant’ s physica examinations documented by Dr. London over the course of
the three years in question (see generally CX 9). Dr. Miller believesthat Dr. London’'s physica
examindion findings over that time period were “consstently benign, reflecting alongstanding
degenerative process. . . .” (Miller depo. at 34). He regards Dr. Nabavi’ s findings on July 22, 1999 (a
little more than two months after he had been taken off work), as essentidly norma. Dr. Nabavi
recorded no spasms, no tenderness, essentidly full range of motion, and no evidence of radicular
symptomatology (id. at 36-37; see also CX 6 a 20). Dr. Miller dso rgects Dr. Molai€' s diagnosis of
radiculopathy as unsupported by the findings given in Dr. Malli€ sreport. In addition, he bases his
opinion on the lack of evidence in the 2 MRI scans of anything other than age-related changes (id. at
78).

He dso commented unfavorably on Claimant’s credibility. During the 2 physica exams he performed,
Dr. Miller observed no cervica muscle spasm, which would limit motion dueto pain (id. at 65 - 66).
Because Clamant limited his cervica range of mation to about 50% of norma in dl directions, he
questioned Clamant’ s co-operation with histesting, and beieved Claimant conscioudy limited his range
of motion and did not make a good faith effort during histesting (Miller depo. a 13, 63). He
emphasized that other examiners had not reported limitations of cervicd motion during their
examinations which were smilar to Mr. Rancic’s presentation when Dr. Miller examined him on those 2
days (id. at 65, 108). He also believed that Mr. Rancic has described symptoms more severe than the
medica evidence warrants (id. at 58).
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On thisclinica evidence, and the report of Dr. Rothman interpreting the 2 MRI scans, Dr. Miller
concluded that there has been no worsening in clamant’s cervica spine condition between 1996 and
1999 (id. at 24, 26).

Dr. Miller’s opinion does not totally discount Claimant’ s subjective complaints. He accepts that
clamant suffers from chronic cervica strain beginning on the February 20, 1996, and longstanding, pre-
existing degenerative disc disease. He acknowledges that it is reasonable that Claimant might continue
to have some pain attributable to the strain of the cervica musculature resulting from the February 20,
1996, industria incident (Miller depo. at 58-59, 114). Clamant'sfal may have caused a modest
amount of scar tissueto formin his para-cervicd muscles, as distinct from causing an injury to the
cervica discs, nerves, joints or to the bony structura components of the spine (id. at 97 - 100). This
scar tissue in a person of his age could be an irreversible change causing symptoms of pain during
certain types of activities, or muscle gpasm, but the musclesin Claimant’ s neck have not logt thelr
functiond integrity (id. at 100-102, 116). Dr. Miller doubts that the strain here would lead to muscle
gpasms from repetitive flexion, extenson or laterd rotation of the neck (id. at 118).

Dr. Miller rgects the idea that the use of the neck in flexion, extension and laterd rotation caused any
degeneration in Clamant’s cervical discs(id. at 103 -107). It could, but the degree of degeneration
from such repetitive movements would vary from individua to individual. The degree of degeneration
attributable to individua genetics cannot be easily isolated from any contribution from work activities
(id. a 104 - 107). He found no objective evidence that the continuing work activities until May 10,
1999 aggravated Claimant’ s degenerative disc condition. He did not believe the work as amarine gate
clerk chalenged the capacity of Mr. Rancic’s cervicd spine (id. at 60).

Dr. Miller dso explained why there was no aggravation of Claimant’s neck condition, culminating on
May 10, 1999, athough he gave a diagnosis of a chronic muscular srain. While strained, the cervica
muscul ature was nonetheless supporting the spine sufficiently. On cross-examination, he Sated:

Q. So now you're qudifying the degree of injury, if you will, of the
muscle tissuesin Mr. Rancic’s spine? Areyou saying that, in
your opinion, you agree that he has cervica pain, that is, panin
the muscles, but now you're saying that you believe thet the
insult to the musdes themsdlves is dight?

A. Absolutely. And the reason, of coursg, is the Spine is getting the
support it’ s requiring based on the MRI. The MRI isvery
important here because those muscles support that spine. If
they weren't supporting it at agood functiond leve, there
would be other findings in that cervica spine that would reflect
that, and we re not having those findings. (Miller depo. at 102)
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In other words, both the diagnosis of a chronic cervicd strain of mild degree, and the opinion of no
aggravation injury culminaing on May 10, 1999, are supported by the inggnificant changesin the 1996
MRI and the 1999 MRI. The non-industrid, pre-existing and longstanding degenerative disc disease in
the cervica spine may be worsening due to the aging process, as reflected in the minor changes, if any,
depicted inthe 2 MRI scans. This naturd progression of the underlying degenerative disc disease might
explain why dlamant would develop new symptoms such as dizziness dmost a year after hislast
exposure to the dlegedly harmful work activities (see Tr. 233). On the other hand, the chronic cervica
grain has remained benign, as the cervica musculature continues to provide adequate support for the
spine (Miller depo. at 102).

4. Analysis.
There is no dispute that Mr. Rancic sustained an injury on February 20, 1996, or that he has a
degenerative condition in his cervica spine. Dr. Rothman’s opinion is consstent with Dr. London’'s
position that in looking solely at the MRI results, “I can't say thet there' s been a change that | would
attribute either to trauma or to time” (London depo. a 84-85). Dr. London questioned Dr. Rothman's
ability to make any dlocation of causation for Mr. Rancic’s symptoms either to progressive
degenerative disc disease or to trauma (or any other cause), for as a radiologist who has never seen the
patient, Dr. Rothman isin no position to correlate symptoms with the MRI results (L.ondon depo. at
83). But asthe long-term treating source, Dr. London could do just that. Dr. London witnessed the
progresson of Mr. Rancic's symptoms and made clinica findings abouit it during his examinations of
Mr. Rancic over time. Claimant became more symptomeatic and stiffer, while describing a constant dull
aching pain, becoming sharp and more severe with activity -- pain complaints consstent with his
condition (id. at 85, 88, 91). During his tesimony, Dr. Rothman basicaly acknowledged the limitation
in his ability to give an opinion on the issue before me. | am dedling with the combination of a
progressive condition of disc degeneration which Claimant has, coupled with trauma of some
magnitude. Dr. Rothman found that in trying to parse out the contribution of a patient’s progressive
disease versus some trauma, the patient’ s clinical course is more important than looking a an imaging
study like an MRI scan (Tr. 631-34).

| do not find the opinion of Dr. Rothman especidly helpful. Certainly he is an eminently quaified
neuroradiologist. Y et his contribution to the questions before me is quite limited, as he has never
examined Claimant, and is limited to reading MRI reports without the ability to correlate hisimpressons
from those readings with dinicd findings on examination.

| am not persuaded by Dr. Miller’ sandyss, as compared to Dr. London’s. The Ninth Circuit requires
me to carefully consider the opinion of the treating orthopedist in this case, where an employeeis
seeking benefits under the Longshore Act. Amos v. Director, Office of Workers' Compensation
Programs, 153 F.3d 1051 (9™ Cir. 1998), opinion amended 164 F.3d 480 (9" Cir. 1999), 32
BRBS 144 (CRT), cert. denied sub nom. Sea-Land Service, Inc. v. Director, OWCP, _ U.S.
120 S.Ct. 40 (1999). Dr. Miller doestreat patients, but about half of his practiceis devoted to
performing evauations for employersin industrid cases, as he was doing here (Miller depo. & 67 - 68).
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Dr. Miller was an infrequent examiner of Mr. Rancic, while Dr. London was the one “employed to cure
and ha[d] agreater opportunity know and observe the patient as an individua”, Amos 153 F. 3d at
1054, rlying on Magallanes v. Bowen, 881 F.2d 747, 751 (9" Cir. 1989) and Sporague v. Bowen,
812 F.2d 1226, 1230 (9" Cir. 1987). Dr. London isin the better position to analyze Mr. Rancic's
condition and its cause.

The Ninth Circuit’s podition on the preference to be accorded opinions given by treating physicians
under the Longshore Act has developed from cases interpreting the Social Security Act, and the
regulaions implementing it, in cases such as Magallanes and Sprague. Other adminigrative law judges
dedling with Longshore clamsin the Ninth Circuit have looked to Socid Security decisons for
guidance in determining how to evauate disability opinions of medica experts, see, e.g., Judge Burch's
decisonin Brown v. National Steel and Shipbuilding Co., 34 BRBS 26 (ALJ) at 32-33. The
controlling Socid Security regulations for evauating physician opinions concerning disability are found
a 20 C. F. R. 8§404.1527(d)(1) through (6). They are not directly applicable in a Longshore case, but
because Amos holds that “the same logic gppliesin cases involving indudtrid injuries” 153 F.3d at
1054, | believe those regulations provide a vauable framework for ng the relative weight | ought
to assgn to conflicting medica opinions. The regulations require an adjudicator to consder much more
than gatus, i.e., whether the source of the opinion is only an examiner or is atresting doctor. They
ingruct the adjudicator to consder the length of the treatment relationship and the frequency of
examinations, giving more weight to the opinion of a doctor who has tregted the patient a number of
times, long enough to obtain alongitudina view of the functiond impact of the rdlevant impairment 20
C.F.R. 8404.1527 (d)(2)(i). They aso ask whether the source of the opinion is knowledgeable
because he or she isfocusing trestment on the impairment a issue and using specific examinations or
laboratory teststo treet that condition, or is merely making passing comments on the condition while
focusing care on some other body system, 20 C.F.R. 8404.1527(d)(2)(ii). The regulations require
consderation of “supportability,” whether there is a supporting explanation for the opinion under
consderation, whether medical signs and results of [aboratory studies support the opinion, and whether
it consders dl the relevant medical evidence, 20 C.F.R. 8404.1527(d)(3). The adjudicator isto
consder whether the opinion is congstent with the record as awhole, 20 C.F. R. § 404.1527(d)(4),
and whether it is expressed by a specidist in the area of his or her specidty, or is one from a generd
practitioner, 20 C.F.R. § 404.1527(d)(5). Thefind consderation is the extent to which the opinion is
one from a source familiar with the specific disability program a issue and its evidentiary requirements,
20 C.F.R. 81527(d)(6).

Dr. London was consulted to treat the condition at issue, and Dr. Miller to evaluate that condition, so
the factor described at 20 C.F.R. 404.1527 (d)(2)(ii) gives very little reason to prefer either opinion.
Drs. London and Miller are both well qudified in the relevant specidity of orthopedics, so the factor set
out in 20 C.F.R. § 404.1527(d)(5) is not useful to me here. Both are familiar with the requirements of
the Longshore program, as their written reports show, so 20 C.F.R. 81527(d)(6) is also unhepful.

Other factors do assis me, however. Dr. London has seen the Claimant often since 1996, from his
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written reports a least 30 times. Dr. Miller has seen him rardly; only twice for evauation, and never for
treatment; once in January 2000 for %2 hour (EX 7 a 77 & n.1) and again in late November 2000 for
no more than that (Miller depo. EX 1 a n. 1), athough he did have the opportunity to review the
pertinent medica records. Dr. London did not determine Claimant was unable to work after examining
clamant twice, but cameto this view only over time. He had the opportunity to learn during the course
of their relationship whether to accept a face vaue the complaints Claimant gave him, and he has
accepted them. He was chosen initidly as aforensc examiner by the Employer, and this is meaningful
tome. | infer from the Employer’s choice that he is experienced in not taking dl complaints by workers
a face vaue nor is he extravagant in his expresson of limitations; his testimony confirms this (London
depo. a 70). Hefound the complaints or symptoms Claimant expressed sufficiently consastent with his
clinicd findings, the findings of other physicians to whom he referred Clamant, the objective testing by
2 MRI scans and his diagnoses to conclude that Claimant could no longer do the work of a marine gate
clerk as of May 12, 1999. The opinion of Dr. London ought to be somewhat more persuasive due to
these factors which are rooted in hislong term treeting relationship with the Claimant, 20 C.F.R.
8404.1527 (d)(2)(i).

Dr. London articulated a supportable basis for his findings, which include the 2 MRI scans, the
progressive nature of the symptoms Claimant gave when examined, and the medica signs Dr. London
observed over time as Clamant’s cervica stiffness increased and his range of motion decreased, which
he recorded in hisfindings on his examinations. Dr. London was not the only examiner to observe the
clinicad ggn of limited range of motion of the Claimant’s neck before Dr. London took Claimant off
work. Dr. Molaie aso found Claimant’s neck to be moderately iff in dl directionsin April 2000
(athough no measurementsin terms of degrees of movement were recorded), due to the observable
clinical sgn of “moderate spasm of the para-spinad muscles” (CX 8 a 29).

| dso believethat Dr. London's conclusions are better supported, 20 C.F.R. 8404.1527(d)(3). Dr.
London has opined that claimant’s “ specific work incident on 2/20/96 and his work after 2/20/96
aggravated and worsened the pre-existing condition [cervical disc disease], causing it to be more
symptomatic and disabling” (CX 9 at 33). Dr. London bdieves that the changesin Claimant’s medical
condition were partly attributable to natural progression of his underlying disc disease, and partidly
related to his ongoing work activities (London depo. at 21-22). The activities of frequent cervica
rotation from side to Sde, as well as extension and flexion of the neck caused worsening in the
underlying disc disease (London depo. a 22). Dr. Miller errsin maintaining that Dr. London’s opinion
of acumulative trauma aggravation injury is unsupported by objective evidence. The medicd signs of
limited range of motion and tenderness are recorded among Dr. London’ sfindings, and thisis
conggtent with what Dr. Molaie found on his exam — cervicad para-spind muscle spasm and limited
range of motion (CX 8). Dr. Farran observed the medica sign of tendernessinthe neck. These
observations by examiners are cons stent with some of what Dr. Miller stated he would expect in a
person with genuine limitation of cervical motion, and lend support to Dr. London’s views.

Dr. Miller accepts that a person of Claimant’ s age who suffered afal causing chronic neck strain could
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have scars form in the cervica muscles, when the musclestear a the time of the fall, asthey absorb the
fdl’senergy. These scars can result in irreversible changes, which would not reduce the functiona
integrity of the muscle, but may cause symptoms, such as pain, with certain activities (Miller depo. a 99
- 101). Dr. Miller disagrees with Dr. London about the mechanism causing the pain which Claimant
reported at examinations and which he testified about, but Dr. Miller acknowledges an anatomical basis
for ongoing pain and some limitations in use of the neck, caused by the attempt to avoid pain. | am less
concerned with the mechaniam of the limitation than the functiond consequences to the Claimant of
those limitations. Dr. Miller believes those consequences are not severe enough to preclude areturn to
the work of a gate clerk, and Dr. London disagrees. Thisisamatter that Dr. London isin the better
position to evaluate.

| believe Dr. Miller focuses too much on the long interva between the fal and the time Claimant
stopped work, and not enough on the treatment attempts during that interval. Claimant did not just
suddenly stop work in May 1999, attributing that cessation to his 1996 fal. Since February 1996, he
had consstently been under the care of Dr. Ursich and then of Dr. London, recelving trestment for his
neck and upper extremity complaints. Hewasin physicd therapy for along time: first from Dr.
Ursch's treatments, then from Paos Verdes Rehabilitation Clinic under renewed prescriptions from Dr.
London, then from Scott Sanders, D.C., from early September 1997 through December of that year
(CX 41), returning to Palos Verdes Rehabilitation Clinic for physica therapy from February 1998 to
June 2000 (CX 40 at 552, 561). Mr. Rancic believesthat he was able to continue to work from the
combination of this thergpy and medications and his home exercise program. Hisclinica condition was
deteriorating, even if the MRI results were not reflecting thisin asignificant way. While Dr. Miller
doubted dl the physicd thergpy was helpful (Miller depo. at 83), it does indicate to me that Mr. Rancic
took advantage of whatever treetment was offered to dleviate his discomfort, even long after he left
work. Thisaction on his part makes me more inclined to accept his subjective complaints of pain and
diffness limiting his ability to flex, extend and rotate the neck laterdly. It contributesto my belief that
Dr. London’s opinion is the one most cong stent with the medical record asawhole,

| ds0 notethat in hisfirgt opinion letter, Dr. Miller did seethefdl as an aggravation to Clamant’s
carvica disc disease, opining that the fal “mogt likely did aggravate his [Clamant’g] cervicd spine
disease, and that the cervical spine disease was problematic during the performance of hisduties’ (EX
7 & 88). He dso made afinding in that same letter rlevant to the 8§ 8 (f) issue, Sating that Claimant’s
“current disability is materidly and substantidly greater than what would otherwise be present with the
February 20, 1996 incident, standing done.” (EX 7 at 94, 1 6). These statements seem to me
incongstent with his opinion at his depogtion. Thefdl did aggravate the Claimant’s problems with his
neck.

Dr. Miller dso seems to dismiss the disc degeneration as a non-industria condition which would have
progressed whether Claimant worked or not. He believesthe leve of physicd activities of amarine
clerk would not contribute to increased symptoms (Miller depo. at 60). Thisfails to account adequately
for the wear and tear on Clamant’ s neck following the accident from the repetitive flexion, extenson
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and laterd rotation of the neck done a work, as Dr. London maintains. The degree of wear from work
was not quantified, and | doubt there was any way to do so. But the record convinces me that
Clamant did ajob where frequent cervical flexion, extenson and laterd rotation were required, plus
upper extremity extenson maneuvers. Dr. Miller was somewhat evasive about whether neck activities
a work over the yearsfollowing the fall in February 1996 until Clamant left work in May 1999 would
cause further symptoms or limitations to Mr. Rancic, because he believed the degree of limitation from
useisafunction of theindividua’s genetics (Miller depo. a 105 - 107). Hedid not hazard any
assessment about how likdly it was that Mr. Rancic’ s individua genetics leed to additiond limitationsin
the use of his neck from flexion, extenson and laterd rotation a work over time.  On this point the
testimony of Dr. London was more direct and convincing. He believes the ongoing use of the neck at
work did contribute to Mr. Rancic’ s inability to continue in the work after May 10, 1999. Thisis not
like a Stuation where a congenital foot condition worsens over time while aclamant performsa
sedentary job. It is more analogous to a case where the congenital foot condition worsens while a
clamant remainsin ajob requiring frequent walking. | am persuaded thet there is a significant work
related component to the functional deterioration Mr. Rancic experienced in his neck condition, as
shown by the decrease in hisrange of cervical motion recorded by Dr. London, by Dr. Molaie, by Dr.
Farran, and by hisincreased pain.

| dso think that Dr. Miller underestimated the impact of Claimant’ s pain because of his doubts about
Mr. Rancic’s credibility, doubts which | do not share.

G. Vocational Expert Testimony, and Claimant’s Wage Ear ning Capacity.
Paul D. Johnson, M.A., conducted two job andyss of clamant’s position as agate clerk at Matson
Terminds'® (EX 16 at 190-99). Thetestimony of Mr. Rancic, Mr. Warren and Mr. Scognamillo,
taken together, convince me that the representative job andyses done by Mr. Johnson are not fully
“representative’ of that work. For example, he does not objectively describe typica head movements
done by gate clerksin the portion of his report on cervica mohility factors, he editoridizes with this

languege:

Gate Clerks may potentially engage in cervicd flexion activities frequently and
intermittently for brief periods (depending on one s touch typing skills) throughout a
typica work shift when glancing down a the key board from the video display termind.
Such flexion activities may also be significantly reduced or entirely eliminated
by merely keeping on€’ s head in a vertical planein front of the key board and
shifting on€e' s gaze downward, rather than actually physically flexing on€e’'s

16 He did not specificaly evauate the job as it would be performed at other maritime
employers, to whom Mr. Rancic could be sent if he returned to the joint union/Pacific Maritime
Association dispatch hdl for work as amarine clerk (Tr. 164, 166). Different employers have different
physica plants and use different procedures (Tr. 175).
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cervical spine. (EX 16 a 197)(All emphassin origind)

This passage leaves me with the impression that the report was constructed with a pre-determined
concluson in mind, rather than neutrally written to describe the demands of the job. In describing the
necessary cervica extension activities, he posits as a“ ample and cost-effective reasonable
accommodation” the use of the hand held mirror to read the identification numbers on containers (id. at
198). Mr. Johnson sent thisandysis to Dr. London, who replied on April 3, 2000 that Mr. Rancic
could perform the gate clerk position as Mr. Johnson described it, on the condition that Claimant used
the job modifications which Mr. Johnson suggested. When he gave his opinion, Dr. London indulged
the assumptions that:

only on rare occasion when over-height and/or over-length containers come through a
gate must agate clerk physicaly get up, exit the booth and wak around the container in
order to estimate its height or length. The job description indicated that 90 to 93
percent of the work day was spent Sitting to operate a computer. Furthermore, the job
description indicated that in operating the computer the gate clerk might potentialy
engage in carvicd flexion activities frequently and intermittently for brief periods
throughout atypical work shift, but that such flexion activities could be significantly
reduced or entirdy diminated by keeping one' s head in averticd plane in front of the
keyboard and shifting one' s gaze downward rather that physicaly flexing one's cervica
oine. Inregard to cervica extension, the job description indicated that when a
container number was not read or was not legible as atruck approaches the gate, the
gate clerk mugt then engage in Sgnificant cervicd extensgon/rotation activitiesin order to
be able to review the container’ s identification number asthe truck is parked
immediately adjacent to the gate booth. The job description indicated that that activity
could be diminated by the use of aglare-resistant mirror.

The work redtrictionsthat | previoudy outlined in my 10/12/99 report remain pertinent.
If Mr. Rancic were able to utilize the modifications outlined in the job description for
overhead work and if he did not have to engage in prolonged forward flexion, then he
can perform the work of agate clerk. If those are inherent parts of the job that he
cannot avoid, then he cannot perform the work of agateclerk. (CX 7 at 40-41, EX
10 at 109-110)

| have dready explained my reasons for rejecting the accommodations Mr. Johnson relies on, in the
form of the mirror, and in the form of maintaining the head in aleve plane (see n. 10 above), and will
not repesat them here. With the limitations articulated by Dr. London in his letter of October 12, 1999
(CX 9 a 49) and in his deposition, Claimant cannot return to the work of amarine gate clerk.

Dr. London aso reviewed the second anadlysis of Mr. Johnson (EX 16 a 201a et seq.), which included
the modifications to the job from the ingtalation of the video cameras at the gate booths. The doctor did
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not believe that Claimant could do the job, because he did not believe clamant could actudly do the
job and keep his head in afixed plane, diminating cervicd flexion (London depo. at 97). It would not
be practica for Mr. Rancic to work at a desk and keep his head straight forward, and be looking down
a the desk top throughout the day, and swiveling in his chair to shift hisview (id. at 98).

Mr. Rancic has a permanent partia disability with respect to his cervica spine as the result of the
February 20, 1996 fal and the cumulative trauma from remaining a& work theregfter, culminating on
May 10, 1999. These prevent him from performing work requiring prolonged forward flexion or
repetitive laterd rotation of the neck, overhead work, or work involving heavy lifting or carrying, or
forceful pushing or pulling with the upper extremities (CX 9 a 49). These limitations preclude his work
asamarine gate clerk.

H. Calculation of L oss of Wage Earning Capacity.
An award for permanent partid disability in aclam like this one, which is not covered by the satutory
schedule, is based on the difference between clamant’ s pre-injury average weekly wage and his post-
injury wage-earning capacity. 33 U.S.C. 8908(c)(21)(h); Richardson v. General Dynamics Corp.,
23 BRBS (DOL Ben. Rev. Bd.1990); Cook v. Seattle Stevedoring Co., 21 BRBS 4, 6 (DOL Ben.
Rev. Bd.1988). If aclamant cannot return to his usua employment as aresult of hisinjury but has
secured other employment, the wages which the new job would have paid at the time of the clamant’s
injury are compared to that clamant’s actua pre-injury earnings, to determineiif that claimant has
auffered aloss of wage earning capacity. Cook, supra. 33 U.S.C. § 90 8(c)(21) and 8(h) require that
post-injury wages be adjusted to the wage levels the job paid at time of injury. See Walker v.
Washington Metropolitan Area Transit Authority, 793 F.2d 319, 18 BRBS 100 (CRT) (D.C. Cir.
1986); Bethard v. Sun Shipbuilding & Dry Dock Co., 12 BRBS 691, 695 (DOL Ben. Rev.
Bd.1980). The proper comparison for determining aloss of wage-earning capacity is between the
wages aclamant received in his usud pre-injury employment and the wages a clamant’ s post-injury
job paid as of thetime of the injury. Richardson, supra; Cook, supra.

When a damant has not secured other employment, an employer must show the availability of actud,
not theoretica, employment opportunities by identifying specific jobs available in close proximity to the
place of injury. Royce v. Erich Construction Co., 17 BRBS 157 (DOL Ben. Rev. Bd.1985).
Generalized |abor market surveys are not enough. Kimmel v. Sun Shipbuilding & Dry Dock Co., 14
BRBS 412 (DOL Ben. Rev. Bd.1981). For thejob opportunitiesto be redigtic, an employer must
edtablish their precise nature and terms, Reich v. Tracor Marine, Inc., 16 BRBS 272 (DOL Ben. Rev.
Bd.1984), and the pay scales for the dternate jobs. Moore v. Newport News Shipbuilding & Dry
Dock Co., 7 BRBS 1024 (DOL Ben. Rev. Bd.1978). While| may rely on the testimony of a
vocationa counsdor that specific job openings exist to establish the existence of suitable jobs,
Southern v. Farmers Export Co., 17 BRBS 64 (DOL Ben. Rev. Bd.1985), an employer’s evidence
must identify specific avallable jobs.

| believe Mr. Rancic remains able to work at severd of the jobs Mr. Johnson identified in his labor
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marker survey, EX 17 at 205. Thesejobs are: Digpatcher, Parking Lot Attendant, L obby
Ambassador, and Security Guard. Dr. London reviewed those job descriptions and testified he
believed Claimant could do them (London depo. at 103). | find ingppropriate, however, the job of
kitchenvtower clerk supervisor which Mr. Johnson included, as the requirements for cervicd flexion,
extenson, and lateral rotation in that job are said to be the same as those for the gate clerk in his flawed
representative job andysis (see EX 17 a 206), and | have aready found the job of a gate clerk
ingppropriate for Mr. Rancic. Dr. London did not testify that Claimant could do that supervisory job
when he reviewed the jobs suggested. The other 4 jobs are appropriate given Claimant’s age,
education, background and medica status. Named employers seeking employees within the
geographica areain which Claimant was injured were given. Employer has proven these jobs were
gppropriate and available to him as required by Bumblebee Seafoods v. Director, OWCP, 629 F.2d
1327, 1230 (9th Cir. 1980). Claimant’s proposed decision and order, at pg. 73, In. 1-2, even
concedesthis.

Based on the labor market survey for these 4 jobs, | find Claimant would earn $8.50 per hour at jobs
of these types. Assuming work for 40 hours per week at $8.50 per hour for these jobs, he now has an
earning capacity of $340 per week. The difference between his stipulated pre-injury average weekly
wage of $ 2,687.94 found in stipulation 1 6 and this potentia weekly wage of $340 at thesejobsis
$2,347.97. This exceeds the maximum compensation rate of $871.76 as of May 10, 1999 (see
Stipulation 1 6), so0 his compensation rate is $871.76 per week.

I. Medical Treatment for Continuous Trauma Injury Culminating on May 10, 1999.
Clamant is entitled to medicd care to relieve the effects of his symptoms including neck pain,
headaches and dizziness under 33 U.S.C. § 907. The opinion of the tresting physician, as reflected in
his reports (CX 9 at 30-89), and particularly his deposition testimony, establish that Claimant’s pre-
exiding cervica disc disease was aggravated by continuous traumaat his work, culminating on May 10,
1999 (see CX 9 a 49, 68). Employer has a continuing obligation to provide medicd care for
Claimant’s symptoms resulting from his work-related aggravation of his neck condition. Salusky v.
Army Air Force Exchange 3 BRBS 22, 26 (DOL Ben. Rev. Bd. 1975); Abbott v. Dilllingham
Marine and Manufacturing 14 BRBS 453 (DOL Ben. Rev. Bd. 1981), aff'd, 698 F.2d 1235 (9™ Cir.
1982).

J. Reimbur sement to State of California Employment Development Department.
Claimant sought short-term disability payments from the State of California Employment Development
Department, after Employer suspended his Longshore disability compensation benefits as of May 4,
2000 when it controverted hisright to additional compensation (CX 21 at 102-103, CX 17 at 97). He
contends that Employer isligble to repay the State for its paymentsto him. | cannot accept this
assartion. In thefirg place, the State of Cadliforniaiis not aparty here, and | do not understand what
authority 1 would have to require Employer to make any payments to the state. In his post-hearing
filings Claimant does not explain alegd basisfor his pogtion, by citation to any pertinent regulations or
Cases.
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Evenif | accepted hisargument, | do not know from the evidence the totd amount the State has paid
in benefitsto Mr. Rancic, and on that point he has failed in his proof. The record only contains a
statement that State benefits of $336.00 per week began to be paid to him on March 4, 2000 (CX 21
at 103). No totd amount isgiventhat | can find. CX 21 seemsto be atype of notice of alien by the
State, but the Longshore Act precludes any liens on its benefits, 33 U.S.C. §916. Mr. Rancic may
receive a double recovery for periods in which he is digible for permanent partia disability
compensation benefits under this decision, and for which he dready received State short-term disability
compensation payments. Thereisno logica reason why Employer should pay him Longshore benefits
back to the timeit terminated his Longshore benefits under Dr. Miller’ s report, and dso re-pay the
State of Cdiforniafor benefitsit paid to Mr. Rancic for the same period. Heisthe one who will
receive duplicate benefits, and he must make arrangements to repay the State. Employer has no right
of offset to reduce its duty to pay benefits under 8 3 (e) of the Act, asthey are not workers
compensation benefits, but first party insurance benefits Claimant had purchased. His Longshore
benefits are stipulated to be $871.76 per week as of May 10, 1999. He will recover more than enough
to repay those State benefits of $336.00 per week himsdif.

K. Interest on Unpaid Benefits.
Mr. Rancic is permanently partidly disabled by his May 10, 1999 cumulative traumainjury. The
parties gtipulated that his average weekly wage on May 10, 1999 was $2,687.94, entitling him to
disability payments of $871.76 per week under 33 U.S.C. § 908. Additiondly, Employer must make
aretroactive adjustment on disability benefitsit paid to him between May 12, 1999 and March 3,
2000. Those benefits were paid a aweekly rate of $782.44, assuming Claimant’s disability was related
to the injury on February 20, 1996. Hisinjury after May 12, 1999 included the cumulative trauma
which culminated on May 10, 1999, not only the February 20, 1996 injury, so the higher benefit rate

applies.

The text of the Longshore Act does not provide that interest be paid on past due benefits. Nonetheless,
the Benefits Review Board and federa appellate courts have held interest is due on awards, as payment
of interest is consstent with the congressiona purpose of making workers whole for their injuries.
Watkins v. Newport News Shipbuilding & Dry Dock Company, 594 F.2d 986, 987 (4" Cir. 1979);
Strachan Shipping Company v. Wedemeyer, 452 F.2d 1225 (5" Cir. 1971), cert. denied 406 U.S.
958 (1972); Grant v. Portland Stevedoring Company, 16 BRBS 267, 269 (DOL Ben. Rev.
Bd.1984), decision on recon., 17 BRBS 20, 23 (DOL Ben. Rev. Bd.1985). Interest is due on unpaid
or underpaid benefits at the interest rate set in 28 U.S.C. 8 1961. It accrues on each unpaid or
underpaid ingtalment of compensation benefits from the date compensation actually became due until
the date of actua payment.

L. Adjustment to Wage L oss I napplicable.
Under 33 U.S.C. § 910 (f), permanent totd disability benefits are adjusted for inflation each year. |
have accepted the opinion of the treating physician, Dr. London, that Mr. Rancic can perform non-
maritime work as a dispatcher, parking lot atendant, lobby ambassador and unarmed security guard as
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Mr. Johnson described those jobs. Employer has demonstrated suitable dternative employment, so Mr.
Rancic is permanently partidly disabled, not permanently totaly disabled. He not entitled to any annud
adjustments.

M. Section 8(f) Relief and Aggravation.
33 U.S.C. §908 () limits an employer’ s ligbility for permanent disability benefits when an employee
suffers awork related injury which aggravates, accelerates, worsens or otherwise contributes to a pre-
exigting permanent disability. It shiftsligbility to the Specid Fund, an employer-funded entity created
under Section 44 of the Act and administered by the Director, Office of Workers Compensation
Programs. 33 U.S.C. § 944; 20 C.F.R. 88 702.143-702.147. In order to be entitled to such relief, an
employer must establish that:

1. The employee had an existing permanent partid disgbility prior
to the employment injury;

2. The disability was manifest to the employer prior to the
employment injury; and

3. The current disability is not due solely to the most recent injury.

33 U.S.C. § 908(f); Lockheed Shipbuilding v. Director, OWCP, 951 F.2d 1143, 1144 (9" Cir.
1991). The Didtrict Director has dready conceded in its pre-hearing filings that the first 2 requirements
are satisfied in this case. With respect to the third requirement, the employer must show that as a result
of the pre-existing condition, the current disability is*materialy and substantidly” greater than it would
be from the employment injury alone. Sproull v. Director, OWCP, 86 F.3d 895, 900 (9" Cir. 1996).

Before the February 1996 fal and the cumulative trauma which caused him to cease work after May
10, 1999, Claimant’s physica limitations included those caused by his earlier shoulder surgery. These
were no ladder climbing, no heavy lifting (over 30 pounds), no prolonged overhead lifting, or overhead
work (London depo. at 105). Mr. Rancic was able to perform the duties of the supervisory clerk and
those of the gate clerk despite these limitations. He reached maximum medica improvement from his
neck conditions on October 8, 1999 (see Stipulation 8). His permanent limits from these were
subgtantidly greater than those he had from hislongstanding cervica disc disease, as Dr. Miller had
found (EX 7 a 94 1 6). After he reached maximum medica improvement on October 8, 1999 he has
been unable to perform work which involves prolonged forward flexion or repetitive laterd rotation of
the neck, overhead work, or work involving heavy lifting or carrying, or forceful pushing or pulling with
the upper extremities (CX 9 a 49). These conditions are properly regarded as permanent limitations.
Employer has satisfied dl conditions for Specid Fund relief, including the requirement for proof of a
“materidly and subgtantidly” grester disghility.

N. Entitlement to Reasonable Attorney’s Fees and Costs.
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Employer initially accepted the claim after Claimant left work on May 10, 1999 and began paying both
medica and disability compensation benefits. These were terminated after Employer received the
report of Dr. Miller in March 2000. Later, Employer controverted the recommendation of the Office of
Workers Compensation Programs in the memorandum issued following the informa conference of
May 19, 2000 (EX 4 a 15). Claimant’s counsdl is entitled to reasonable attorneys fees and legal costs
incurred in obtaining additional compensation benefits, 33 U.S.C. § 928 (b).

V.
ORDER

1 Employer shal adjust the earlier compensation benefit payments it paid to Claimant for
temporary total disability compensation during the period from May 12, 1999 until
October 8, 1999 from $ 782.44 per week to the correct amount of $871.76. A
amilar adjustment shal be made for the payments for non-scheduled permanent partia
disability compensation payments for the period from October 9, 1999 until March 3,
2000.

2. Employer shdl reimburse clamant for any unpaid medica expenses incurred as aresult
of the February 20, 1996 fal and the cumulative trauma culminating on May 10, 1999
aswork reated injuries under 8§ 7 of the Act.

3. Employer shal pay damant permanent partid disability compensation &t the rate of
$871.76 per week from March 4, 2000 (the day after it terminated permanent partia
disability compensation benefits), until otherwise ordered.

4, Employer shal pay interest on each unpaid ingtadlment of compensation from the date
compensation actualy became due until the date of actua payment. Therate of interest
shdl bethat setin 28 U.S.C. § 1961, compounded annually asthat statute requires.

5. Employer remainsliable for al reasonable medica expenses necessitated into the future
asareault of the February 20, 1996 fdl and the May 10, 1999 cumulative trauma

injury.

6. Clamant’s gpplication for an adjustment under 8 10 (f) of the Act to the compensation
benefits for permanent partid disability payable to him is denied.

7. Claimant’ s gpplication for reimbursement to the State of Cdifornia, Employment
Development Department for short-term disability benefit payments he received from
that State agency after the Employer terminated his permanent partid disability benefits
is denied.

8. Employer’s obligation to pay compensation benefits for the cumulative traumainjury
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culminating on May 10, 1999 is limited t0104 weeks of permanent partia benefits,
beginning as of October 8, 1999 . After cessation of compensation benefit payments by
the Employer, under the provison of § 8 (f) of the Act, continuing benefits shdl be pad
by the Specia Fund established in § 44 of the Act.

Any petition of attorney’ s fees and costs must be prepared on aline item basis and
comply with 20 C.F.R. § 702.132 in order to be consdered. It must be filed within 20
days after service of this Order by the Didrict Director. If afee petition isfiled by
Clamant, any objection(s) by Employer shdl be stated on aline item basis, including
the reason for the objection and an explanation. Objections shal be filed within 10
days after the fee petition is deemed received by Employer, based on the rules for
service of documents by U. S. mail. Itemswhich are not the subject of an objectionin
the manner required will treated as admitted, and will be dlowed. Counsd for Clamant
may file aline item response to any objections within 10 days after the objections are
deemed received by Claimant, based on the rules for service of documentsby U. S.
mall.

All computation of benefits and other caculations which must be made to carry out this
order are subject to verification and adjustment by the Digtrict Director.

A
WILLIAM DORSEY
Adminigrative Law Judge
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